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International Family Law
ROBERT

G.

SPECTOR AND BRADLEY C. LECHMAN-SU*

I.

International Conventions - Developments

A.

THE HAGUE CHILD SUPPORT CONVENTION

The United States ratified the Hague Child Support Convention in 2010.' The implementing legislation, S.B. 183, has been introduced. Until other countries ratify this Convention and the implementing legislation passes, it has no force or effect in the United
States.
B.

THE

1996

CONVENTION ON PARENTAL RESPONSIBILITY AND MEASURES TO

PROTECT CHILDREN

The United States signed the 1996 Hague Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement, and Co-operation in Respect of Parental Responsibility and
Measures for the Protection of Children in 2010; and, the Obama administration remains
committed to ratification. The process will be through a combined effort of federal and
state legislation. The state legislation will be amendments to the Uniform Child Custody
Jurisdiction and Enforcement Act (UCCJEA). The Uniform Law Commission has appointed a drafting committee and the process of amending the UCCJEA is well underway.
C. THE

HAGUE ABDUCTION CONrENTION

The Hague Conference on Private International Law held a special session on the
working of the Convention in June 2011. The conclusions and recommendations of the
* Robert G. Spector is the Glenn R. Watson Chair and Centennial Professor of Law Emeritus at the
University of Oklahoma Law Center. Brad Lechman-Su is a shareholder in Lechman-Su, & Quach, P.C.,
Portland, Oregon. This article reviews developments in 2011. For developments in 2010, see Robert G.
Spector & Bradley C. Lechman-Su, InternationalFamily Law, 45 INT'L LAW. 147 (2011). For developments
in 2009, see Robert G. Spector & Bradley C. Lechman-Su, InternationalFamily Law, 44 INT'L LAW. 155
(2010).
1. Press Release, U.S. Senate Consn. on Foreign Relations, Chairman Kerry: U.S. Senate Approves
Hague Convention on the International Recovery of Child Support and Other Forms of Family Maintenance
(Sept. 30, 2010), http://www.foreign.senate.gov/press/chair/release/?id=066edb3l-65a3-44b9-8c68-ed9ba9l7
f413.
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2
session can be found on the website of the Hague Conference. There will be an additional meeting of the special session in January 2012 to consider whether to adopt a protocol to the Convention.

H.

A.

International Litigation
THE HAGUE CONVENTION ON TI4E CIVIL ASPECTS OF INTERNATIONAL CHILD
ABDUCTION

As usual, most of the international family law cases in the United States during 2011
involved the 1980 Hague Convention on the Civil Aspects of International Child Abduction (Convention or Abduction Convention) and its implementing legislation, the International Child Abduction Recovery Act (ICARA).3 The 1980 Hague Convention on the
Civil Aspects of International Child Abduction has more ratifications and accessions than
any other family law treaty concluded under the auspices of the Hague Conference on
Private International Law.
The Convention operates to return children to the State from where they were taken so
that the State can determine issues of custody and visitation. To obtain a return order, the
petitioner must prove that: (a) the child was abducted from, or restrained from returning
to, the country of the child's habitual residence; (b) the petitioner had "a right of custody"
under the law of the abducted-from State that is recognized under the Convention; and (c)
the petitioner was actually exercising those rights, or would have exercised those rights,
but for the abduction. Jurisdiction is appropriate in either federal or state court.
1. Applicability of the Convention
The Convention applies only to countries that have ratified it or whose accession has
been accepted by other countries. The Convention ceases to apply when the child in
question turns sixteen years old.
2. Habitual Residence
As in all Hague Conventions, the Abduction Convention does not define the term "habitual residence." Courts have had to determine this "fact-based" issue in a number of
cases. The federal circuits continue to be split on the appropriate way to define habitual
residence. The Eighth Circuit continued to align itself with the Third and Sixth Circuits
4
and rejected the parental intent test of Mozes v. Mozes. The Eighth Circuit determined
without considering the parStates
the
United
was
in
residence
habitual
that the child's
ent's intent s But a Colorado federal district court believed that the Tenth Circuit would
2. See Special Comm'n on the Practical Operation of the 1980 and 1996 Hague Conventions, Conclusions
andRecommendations, Hague Conference on Private Int'l L. (June 10, 2011), available at http://www.hcch.net/

upload/concl28sc6-e.pdf.
3. See International Child Abduction Recovery Act, 42 U.S.C. §§ 11601-11610 (2011).
4. See Mozes v. Mozes, 239 F.3d 1067, 1078-79 (9th Cir. 2001).
5. Stern v. Stem, 639 F.3d 449, 452-53 (8th Cit. 2011); see also Child Abduction: HabitualResidence Inquiry
Focuses on Child, Not Parents, 38 Fain. L. Rep. (BNA) 1041 (Nov. 22, 2011) (stating the Court's emphasis on
the difference between the Sixth Circuit and the Ninth Circuit, and held that a child who lives in the United
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adopt the Mozes test for habitual residence and, therefore, the Colorado federal district
court held that Germany was the child's habitual residence because the parties had a
shared intent to make Germany their home and there was no joint parental intent that the
6
mother and child would move permanently back to the United States.
In an interesting case, a federal district court held that a child born in Florida when the
mother was in the United States on a ninety-day visa did not have a habitual residence
when born because the parents did not agree on where the child would live until the child
moved back to Northern Ireland two months later. Therefore, when the father retained
7
the child at a later time in the United States after a visit, there was a wrongful retention.
In other cases, a Texas federal court determined that the United Kingdom is the habitual residence of two American-born children whose family had moved to the United
Kingdom pursuant to the father's four-year job transfer and the children, in the parents'
subsequent divorce, had been placed in the primary care of their mother, a U.K. resident.8
In another case, Sweden, rather than the United States, was the child's habitual residence
even though the child was born in the United States because the family moved to Sweden
five months after the child's birth and lived there for approximately two years. In addition, the mother, who was a doctor, had at least eighty percent of her personal items
shipped to Sweden and found employment at a hospital in Sweden. Furthermore, the
mother "applied for and received permanent residency status in Sweden ...[and] did not
retain a residence in the United States."9 In yet another case, the court determined an
agreement that the parents signed stating that the non-marital child would live in Iceland
constituted very strong evidence that the habitual residence of the child was Iceland. 10
3. Rights of Custody
A father was exercising his custody rights to.his daughter at the time the mother removed the child from the child's habitual residence in Poland and took her to the United
States. Although the father visited the child infrequently, he "provided [her with] some
monetary support," "stayed overnight at the home" the child shared with her mother,
went shopping, paid for food for the child and her mother, and had taken photographs
and videos of his daughter before she was removed from Poland.1 The same was true
with an unmarried Spanish father who another court determined was actually exercising
his rights of custody pursuant to Spanish law at the time that his children's mother removed the children from Spain to the United States. The father sought to be a continual
presence and influence in the children's lives "up until the day of their wrongful removal
[by] seeing them every Tuesday and Thursday, living with them every other weekend,
Kingdom for two years was a habitual resident there even though the mother did not believe that the family
would stay in England permanently).
6. Ozgul v. Ozgul, No. 10-cv-1977-JLK, 2010 WL 3981238, at *2-3 (D. Colo. Oct. 8, 2010).
in Infant Having No InitialHabitualResidence, 37
7. Child Abduction: Parents' Lack of Mutual Intent Results
Fain. L. Rep. (BNA) 1159 (Feb. 8, 2011).
8. Barr v. Barr, No. H-11-337, 2011 WL 797664, at"1-2 (S.D. Tex. Feb. 28, 2011).
9. Norinder v. Fuentes, 657 F.3d 526, 534 (7th Cir. 2011).
10. Vela v. Ragnarsson, No. CA 11-351, 2011 WL 4477784, at *7-8 (Ark. Ct. App. Sept. 28, 2011).
2011).
11. Habrzyk v. Habrzyk, 759 F. Supp. 2d 1014, 1024-25 (N.D. Ill.
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[and] providing a variety of financial support to them." The father also resorted "to the2
Spanish Courts to [formally] establish his ne exeat and custody rights under Spanish law.",
But, in a separate case, a father who was only awarded visitation rights in his California
divorce decree had no right to object to the mother changing the child's habitual resi3
dence to Iceland.'
4.

Defenses

a.

Settled in New Environment

A respondent may assert a number of defenses to prevent the child from being returned
to the child's habitual residence. One defense is contained in Article 12 of the Convention. It provides that the judicial authorities of the abducted-to country need not return
the child if more than one year has elapsed between the abduction, or retention, and the
filing of the petition for return. The one-year period of Article 12 runs from the time of
wrongful retention or removal. Therefore, a district court did not have to return a child
to her habitual residence because the child was now settled and the move would have been
difficult for the child. The court also determined that the one-year period of Article 12
14
was not subject to tolling.
Preference of the Child

b.

A second defense is provided in Article 13. The child need not be returned if the child
objects to being returned and has attained an age and maturity where it is appropriate to
take account of the child's views. There were no cases discussing this defense this year.
c. Grave Risk of Harm
A third defense is contained in Article 13(b) and provides that a child need not be
returned if the child would be subjected to a great risk of psychological or physical harm if
returned. The respondent is required to prove this defense by clear and convincing evidence.' 5 To establish a grave risk defense based on child abuse, courts have generally
required a substantial pattern of physical abuse and/or a propensity for violent abuse.
Therefore, isolated instances of physical beatings of the child or verbal or emotional abuse
16
of the mother are insufficient to sustain the defense.
Another court held that Monterrey, Mexico is not a war zone in spite of the increased17
drug traffic and violence and, therefore, the father did not make out a grave risk defense.
5. Enforcement
A mother who unsuccessfully brought an action in Austria for the return of her child to
Germany under the Abduction Convention may not proceed with a second Hague Convention action in the United States after dismissing her appeal from the Austrian court's
12.
13.
14.
15.
16.
17.

Garcia v. Varona, No. 1:11-cv-2489-WSD, 2011 WL 3805778, at *13 (N.D. Ga. Aug. 19, 2011).
Nelson v. Petterle, 782 F. Supp. 2d 1081, 1091-92 (E.D. Cal. 2011).
In re Lozano, No. 10-CV-8485 (KMK), 2011 VVL 366744, at *23-25, *31 (S.D.N.Y. Aug. 22, 2011).
See International Child Abduction Recovery Act, supra note 3, at § 11603(e)(2)(A).
Charalarnbous v. Charalambous, 627 F.3d 462, 466-69 (1st Cir. 2010).
Vasquez v. Estrada, No. 3:10-CV-2519-BF, 2011 VL 196164, at *5 (N.D. Tex. Jan. 19, 2011).
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adverse ruling.1s In another case, a federal district court determined that it would not
grant the respondent mother a stay of the return order to allow her time to apply to the
state court to have a restraining order lifted so she could return to Australia with the child.
But the district court found that a shorter stay to allow her to arrange for international
social services to supervise the return and monitor the situation after the child's return was
appropriate.19
6.

Other Issues Under the Convention and ICARA

a. Attorney Fees
A prevailing petitioner in a return action is entitled to attorney fees20 even if the representation was pro bono,2 1 unless the recovery is "clearly inappropriate." 22 This includes
travel time billed by a father's Texas attorneys after the mother relocated to Southern
Illinois, although the Texas attorneys' hourly rate had to be reduced to that charged by
23
attorneys in the Southern Illinois area.
In another case, legal fees billed had to be reduced by twenty-five percent because the
mother was unemployed, had only nominal assets, was pregnant, and was the primary
caretaker of her three other children (aged twelve years old, two years old, and eight
months old). The court ruled that "a fee award [that] unduly limit[s] [the mother's] ability
to support her children would be 'clearly inappropriate.'"24
b.

Procedural Issues

State law governs notice in a Hague return proceeding. Failure to comply with the
UCCJEA mandate that the respondent has actual notice requires vacating the return
25
order.
The court can determine temporary custody pending an appeal on the authority of 42
U.S.C. § 11604(a), which allows a court to "take or cause to be taken measures under
Federal or State law, as appropriate, to protect the well-being of the child involved or to
prevent the [child's] further removal or concealment before the final disposition of the
petition." But where a stay of the return order has been granted by the Court of Appeals,
26
the motion on temporary custody must be addressed to that court.
In a Hague return case, issues concerning the appointment of a guardian ad litem and
expert witnesses are matters for the discretion of the trial court that will not be reversed
for failing to appoint a guardian or for allowing an expert witness because the best inter18. Boehm v. Boehm, No. 8:10-CV-1986-T-27TGW, 2011 WL 863066, at *12 (M.D. Fla. Mar. 10, 2011).
19. Rowe v. Vargason, No. 11-1966, 2011 WL 4529341, at *11 (D. Minn. Dec. 9, 2011).
20. See International Child Abduction Recovery Act, supra note 3, at § 11607(b)(3).
21. See Cuellar v. Joyce, 603 F.3d 1142, 1143 (9th Cit. 2010).
22. See inre E.D.T. ex rel. Adamah v. Tayson, No. 09-CV-5477 (FB), 2010 WL 4116666, at *1(E.D.N.Y.
Oct. 19, 2010) (holding mother recovers $9,408.95 in fees and costs).
Nov. 17, 2010), affd,
23. Norinder v. Fuentes, No. 10-CV-391-WDS, 2010 WL 4781149, at *3-4 (S.D. I11.
657 F.3d 526 (7th Cir. 2011).
24. Salinier v. Moore, No. 10-cv-00080-WYD, 2010 WL 3515699, at *4 (D. Colo. Sept. 1, 2010).
25. Livanos v. Livanos, 333 S.W.3d 868, 877, 880 (Tex. App. 2010).
26. Charalambous v. Charalambous, 744 F. Supp. 2d 379, 381 (D. Me. 2010). But in the case, the Court of
Appeals sent the temporary custody request back to the trial court to decide. Id. at 256.
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ests of the child are not at issue. 27 Abstention is generally improper in Hague return
proceedings. Therefore, a federal district court determined that an ongoing custody proceeding in state court did not require that it abstain because the custody proceeding would
not be affected by the return proceedings. 28
c.

Other Child Abduction Issues

Where a North Carolina court found that parents and their three children had lived
together in the state for more than two years before departing for Japan on what the
father believed to be a temporary absence, and where the father had filed a custody action
in North Carolina before the expiration of six months from the date they left, the court
found that proper service of process on the mother was effected in Japan under the Hague
Convention on the Service Abroad ofJudicial and Extrajudicial Documents. North Carolina had both personal and subject matter jurisdiction over the mother, even though she
intended to remain in Japan and the parents had participated in Chotei, or formal media29
tion, in Japan.
In Braden v. All Nippon Airways Co.,30 the court affirmed a trial court's dismissal of a
negligence case against the airline for not checking to determine whether a mother's flight
to Japan with her daughter was prohibited by a court order because the airline owed no
duty to the father.
B.

OTHER CASES INVOLVING INTERNATIONAL FAMILY LAW LITIGATION

1. PremaritalAgreements
A man's motion to dismiss his wife's action for damages and a declaration of rights
under their premarital agreement should be granted on forum non conveniens grounds,
where, even though it contained a New York governing law clause, the agreement was
drafted and signed in France in connection with the parties' marriage there, and France is
also the place where their separate actions for divorce are pending.31
2. Marriage
The Supreme Court of Wyoming determined that it could divorce two Wyoming residents of the same sex who married in Canada despite a Wyoming provision against recognizing same sex marriage, because, according to the court, the case involved the law of
32
divorce and not the law of marriage.
Evidence of a man's alleged marriage to a woman eight months before he participated
in a traditional Vietnamese wedding ceremony in Texas with another woman should not
have been considered an impediment to finding that he and the woman he wed in Texas
27. Haimdas v. Haimdas, 401 F. App'x 567, 568 (2d Cir. 2010).
28. Tucker v. Ellenby, No. 11-22857-CIV, 2011 WL 5361154, at *6 (S.D. Fla. Nov. 4, 2011).
29. Hammond v. Hammond, 708 S.E.2d 74, 87 (N.C. Ct. App. 2011).
30. Braden v. All Nippon Airways Co., No. B215440, 2010 WL 2993215, at *5 (Cal. Ct. App. Oct. 13,
2010).
31. Alamir v. Calien, 750 F. Supp. 2d 465, 469 (S.D.N.Y. 2010).
32. Christiansen v. Christiansen, 253 P.3d 153, 156-57 (Wyo. 2011).
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had an informal or common-law marriage because the man did not prove that the alleged
33
earlier marriage had actually taken place.
3. Cbildren's Issues
a.

Custody

i. Jurisdiction

Georgia determined that when it can exercise home state jurisdiction, it is error for a
trial court to defer to Italy even though the Italian case was filed first because Italy did not
have jurisdiction in accordance with the UCCJEA.34 Florida was able to exercise home
state jurisdiction over Turkish children even though the family had left Florida eight
months previously because the children's absence was temporary.35 Minnesota concluded
that its juvenile court could exercise jurisdiction over children who are not U.S. citizens
but whose home state is Minnesota. 36 By the same reasoning, Vermont determined that it
had jurisdiction to terminate the parental rights of a Sri Lankan father who had never
lived in Vermont because his children had resided in Vermont for a sufficient amount of
37
time for Vermont to be considered their home state. ,
A mother who claimed that she did not have notice of a Mexican custody proceeding is
entitled to a hearing before the resulting custody decree is registered in Texas.38
In a case decided under the Massachusetts Child Custody Jurisdiction Act (MCCJA),
Massachusetts determined that it would not recognize a custody determination from Lebanon because Lebanon's custody law is not based on the child's best interest. The Massachusetts court also determined that it could exercise jurisdiction because the parents and
the child had only resided in Lebanon for one month. Therefore, there was no home
state, but there were significant connections and substantial evidence in Massachusetts. 39
But Minnesota did enforce a custody determination from Lebanon when Lebanon was the
child's home state and the mother offered no evidence that Lebanese custody law violated
fundamental human rights. 4°
ii.

Relocation

New York determined that a "modification of a child custody order to permit [the custodial] father to move with [the] child to Thailand was in the best interests of the child."
The father's "spouse had been offered a transfer" with her company "with lucrative pay
and benefits," and the father had provided a stable home for the child. Although the move
would severely restrict the non-custodial mother's visitation time, such restriction could
33. Nguyen v. Nguyen, No. 01-09-0042 1-CV, 2011 WL 1496746, at *10 (Tex. App. Feb. 24, 2011), review
denied (Sept. 16, 2011).
34. Bellew v. Larese, 706 S.E.2d 78, 81-82 (Ga. 2011).
35. Sarpel v. Eflanli, 65 So. 3d 1080, 1084 (Fla. Dist. Ct. App. 2011), reh'g denied (Aug. 18, 2011).
36. In re Welfare of Children of D.M.T.-R., 802 N.W.2d 759, 766-67 (Minn. Ct. App. 201 t).
37. In re R.W., No. 2011-006, 2011 WL 5600636, 1 38 (Vt. 2011).
38. Razo v. Vargas, No. 01-09-00660-CV, 2011 WL 5428956, at *10 (Tex. App. Nov. 10, 2011).
39. Charara v. Yatim, 937 N.E.2d 490, 499 (Mass. App. Ct. 2010); seealso El Chaar v. Chehab, 941 N.E.2d
75, 81 (Mass. App. Ct. 2010) (declining to enforce Lebanese custody determination because it was based on
the mother removing the child from Lebanon instead of considering all the factors that a Massachusetts court
would consider in determining the best interests of the child).
40. Nasr v. EI-Harke, No. A10-2008, 2011 WL 2175870, at *4-5 (Minn. Ct. App. June 6, 2011).
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be positive for the child because the mother had frequently engaged in harmful behavior,
including repeatedly making derogatory comments about the father and frequently using
profanity. 41 A New Hampshire trial court did not abuse its discretion by permitting a
father to take his non-marital child to his native India for a vacation because the court
found no evidence to suggest that the father might not bring the child back, despite the
mother's argument that India is not a signatory to the 1980 Hague Convention on the
Civil Aspects of International Child Abduction. The New Hampshire trial court noted
the father's significant ties to the United States, his denial of any intent to retain the child
in India, the fact that the parties had previously taken the child there, and that the father
was agreeable to the mother accompanying them if she obtained her own
42
accommodations.
A Florida court did not err in allowing the mother to relocate to the United Kingdom
with her child even though she had previously been ordered to return to Florida from the
43
United Kingdom after an abduction convention proceeding in the United Kingdom.
iii. Parentageand Child Support
The Missouri Court of Appeals, in a matter of first impression, "held that [a] statutory
provision that directed [the Department of Social Services] to render child support services to persons who were not recipients of public assistance was broad enough to require
[it] to provide child support services to [a] Russian child born out of wedlock" who was
living with his mother in Russia. The court found that the legislature intended the phrase
"any other child" to refer to all children, regardless of nationality. 44
California had personal jurisdiction over a Canadian mother for child support purposes
when "she participated in the initial decision to move the family to California, and
brought the children leaving them to reside with their father. During the time she took
the children back to Canada, she frequently left them in the care of others, brought them
45
back to their father in California saying she would return for them, but did not."
A federal district court in Virginia had jurisdiction to assist a Slovakian court in obtaining DNA testing of the father to determine parentage and child support. 46
iv.

Other Children'sIssues

Two concurring justices in different cases noted that Article 37 of "the Vienna Convention on Consular Relations requires the United States to notify a foreign national minor's
consulate 'without delay' whenever it is considering the appointment of a guardian" or a
trustee for the minor.47 One judge noted that "notification is important because it would
41. Hissam v. Mancini, 916 N.Y.S.2d 248, 251 (N.Y. App. Div. 2011).
42. In re Rix, 20 Ad 326, 329-30 (N.H. 2011).
43. Wraight v. Wraight, 71 So. 3d 139, 143 (Fla. Dist. Ct. App. 2011), reh'g denied (Sept. 30, 2011).
44. Lajeunesse v. State, 350 S.W.3d 842, 846 (Mo. Ct.App. 2011).
45. In re Marriage of Cecere & Cadieux, No. G044031, 2011 WL 1135368, at *5 (Cal. Ct.App. Mar. 29,
2011).
46. In re Request for Judicial Assistance from the Dist. Court in Svitavy, Czech Republic, 748 F. Supp. 2d
522, 530 (E.D. Va. 2010).
20
47. In re Adoption of C.M.B.R., 332 S.W.3d 793, 841 (Mo. 11); In re R.W., 2011 WIL 5600636, T 51.
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allow Sri Lanka to assist in locating other individuals who could act as guardians or custo48
dians for the children, including [the] father."
In a federal interpleader case, it was appropriate to appoint a guardian ad litem to accept
service for children allegedly of a deceased because Honduras is not a signatory to the
49
Hague Service Convention.
4.

Other Cases

Abstention was not required in a Russian woman's action for specific performance of
the federal affidavit of support that her divorcing husband executed in connection with his
sponsorship of her and her minor son for permanent residency in the United States, even
though enforcement of the affidavit was raised in their pending divorce action.50 In another support affidavit case, a Wisconsin federal district court enforced a man's immigration affidavit of support for his ex-wife whom he brought from the Ukraine and then
divorced fifteen months later. The court also refused to order the ex-wife to mitigate her
damages by requiring her to obtain employment. 5 ' Another federal district court determined that a man's affidavit of support for his Jordanian wife was enforceable despite his
argument that it was a contract of adhesion. But the court postponed a determination as
to his liability under the affidavit pending the outcome of the parties' divorce and a deter52
mination of alimony in a state court.

48. In re R.W., 2011 WL 5600636, $ 63 (Dooley, J., concurring).
49. Metro. Life Ins. Co. v. Hutton, No. 10-CV-552A SR, 2010 WL 4116620, at *1-2 (W.D.N.Y. Oct. 19,
2010).
50. Montgomery v. Montgomery, 764 F. Supp. 2d 328, 338 (D.N.H. 2011).
51. Carlborg v. Tompkins, No. 10-CV-187-BBC, 2010 WL 4553558, at *2-5 (W.D. Wis. Nov. 3, 2010).
52. AI-Mansour v. Shraim, No. CIV. CCB-10-1729, 2011 WL 345876, at "2, 3 (D. Md. Feb. 2, 2011).
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